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STATEMENT OF ISSUE
1.

Was the testimony of Maria Villagerana, when viewed as a whole,
so incredible and inherently improbable that reasonable minds
must have entertained a reasonable doubt as to whether the
defendant committed the crimes of aggravated assault against
either alleged victim?

iii.

IN THE COURT OF APPEALS FOR THE STATE OF UTAH
THE STATE OF UTAH,
Plaintiff/Respondent,
Case No. 860223-CA

v.
PEDRO PENA GARCIA,
Defendant/Appellant.

BRIEF OF APPELLANT
STATEMENT OF THE CASE
The Appellant, Pedro Garcia, appeals from a conviction and
judgment of two counts of Aggravated Assault, a Third Degree Felony,
in violation of Utah Code Ann. §76-5-103 (1953, as amended).

A jury

convicted Appellant following a trial held April 16 and 17, 1986, in
the Third Judicial District Court, in and for Salt Lake County,
State of Utah, the Honorable David B. Dee, Judge, presiding.

STATEMENT OF FACTS
In the early morning hours of February 7, 1986,
approximately eight people, including Lorenzo Bejarano, his
sister-in-law, Maria Villagerana and the Appellant, Pedro Garcia,
were present at a party at 332 Herbert Avenue (R. 146, 154-56).
During that party, someone shot Mr. Bejarano in the back of the head
(R. 334, 481, 489). Ms. Villagerana was the only witness to
identify Mr. Garcia as the person who shot Mr. Bejarano (R. 182-185).
Ms. Villagerana arrived at the party sometime after
midnight after a night of drinking at a local bar (R. 148, 154).
She was extremely drunk (R. 154, 294). She told the officers two

versions of how she got to the party:

that she had driven with a

girlfriend (R. 301-302, 401) and that she rode to the party in a cab
with her brother-in-law, Lorenzo Bejarano. (R. 146, 299-302).
However, she testified at trial that on the night of the party, she
could not remember how she had gotten to the house (R. 263).
Ms. Villagerana testified at trial that after approximately
half an hour at the party, she went to the bathroom to "put on some
makeup" (R. 283). She further testified that when she exited the
bathroom, Pedro Garcia suddenly grabbed her by the hair and demanded
that she go with him (R. 182). She testified that prior to going to
the bedroom, Mr. Garcia had not asked her to go with him (R. 183).
She stated that when she refused, Mr. Garcia pushed her against the
wall, pulled out a gun, and held it to her face (R. 179, 183).
Ms. Villagerana also claimed at trial that Mr. Garcia held
her next to the wall with a gun at her head for ten to fifteen
minutes, and that during that time, no one said or did anything (R.
304-305).

According to her story at trial, after this ten to

fifteen minute period, Mr. Garcia, without provocation, fired the
gun (R. 298, 307).
According to Ms. Villagerana, Mr. Garcia fired only one
shot (R. 299). She testified that the bullet only grazed her
forehead since she moved back toward the wall at the last second and
the single bullet then hit Mr. Bejarano (R. 298-299).
Ms. Villagerana testified that her brother-in-law was
standing approximately five feet away facing her and Mr. Garcia, at
a ninety degree angle to their right (R. 286-287).
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Mr. Bejarano's

wound was in the back/ left hand side of his head (R. 203). The
bullet entered the back of the head and moved at a downward angle
(R. 489).
Ms. Villagerana's testimony as to her own wound was
inconclusive.

While early in her testimony she indicated that she

had been shot (R. 184-188), she later admitted that she had not been
shot (R. 350). According to Ms. Villagerana, although she went to
the hospital with her brother-in-law, she received no medical
treatment (R. 189). A nurse did wipe blood off her forehead and she
claims she has a scar resulting from the wound (R. 188-189).
At the scene, immediately after the incident, Ms.
Villagerana told various police officers several different versions
of what had occurred:

(1) that when she emerged from the bathroom

Mr.Bejarano and Mr. Garcia were arguing.

When she told them to stop

fighting, "Pedrito" pushed her against a wall and pulled out a
pistol; she claimed that she then pushed the gun away and the gun
went off, the bullet striking Mr. Bejarano (R. 373-4); (2) that she
and Mr. Garcia were fighting and that when Mr. Bejarano intervened,
Mr. Garcia pulled out a gun and shot him (R. 400-401); (3) That
"Pedrito" grabbed her when she exited the bathroom, and was
subsequently grabbed by two men at the party, and the gun went off
accidentally during the struggle (R. 268).
Officer MacArthur, a ten year veteran of the Salt Lake City
police force, testified that he was dispatched to Herbert Street
house at approximately 2:55 a.m. (R. 352). He and Officer Longson
entered and secured the premises (R. 353). They encountered Lorenzo
Bejarano lying on the ground in the living room (R. 353).

Shortly after securing the residence, Officer MacArthur
encountered Maria Villagerana (R. 356). She appeared upset and
concerned (R. 356). He talked with her for approximately half an
hour at the scene and later at the hospital where Mr. Bejarano was
treated (R. 359, 368). Ms. Villagerana changed the story she told
Officer MacArthur several times and he testified that ". . . I
wondered if she was telling me the truth at that time."
367-340).

(R.

He thought she might be lying and did not feel good about

what she told him (R. 369).
Ms. Villagenara never told Officer MacArthur that she had
been shot nor did she tell him she was hurt and needed medical
attention (R. 371-372, 375, 392); she did, however, inform him that
Pedro Garcia had shot her brother-in-law (R. 375, 371-372).

She was

not treated at the scene (R. 389) and the state introduced no
evidence, other than her testimony that a nurse wiped blood from her
forehead that she received any medical treatment.
Officer MacArthur testified that he did not believe Ms•
Villagerana was hit by a bullet (R. 390). While he stated that it
was possible that she had blood on her forehead, he did not see any
evidence that she had been shot (R. 390, 392).
Officer Longson arrived with Officer MacArthur and secured
the premises (R. 406-407).

He then spoke with Lorenzo Bejarano who

stated "I don't want no trouble" (R. 407). He did not find anything
that resembled a bullet wound on Ms. Villagerana (R. 409).
Officer Chard arrived at the scene and encountered Ms.
Villagerana after Officer MacArthur, at approximately 3:45 a.m. (R.
394-395).

He described her as hysterical, uncooperative,
- 4 -

intoxicated and fearful (R. 395, 399). He testified that she had
blood on her forehead and that she kept moving her hand from her
head and stated "I've been shot" (R. 395). Officer Chard examined
her wound at the time and it" . . . didn't appear to be anything
anywhere close to a shot of any sort."

(R. 395-396).

Ms. Villagerana told Officer Chard several inconsistent
stories and informed him that she and Mr. Garcia had a fight, during
which Mr. Bejarano intervened (R. 399-401).

According to the tale

Ms. Villagerana told Officer Chard, when Lorenzo intervened, Mr.
Garcia pulled a gun and shot him in the head (R. 399-401).
The state introduced the testimony of Elsa Bejarano,
Lorenzo's husband, to establish that Mr. Bejarano was injured the
night of the shooting and as a result, unable to testify (R.
149-423).

She stated that he could not speak in the hospital (R.

427), but also testified that Mr. Bejarano told her in the hospital
in Spanish that Mr. Garcia shot him (R. 425) and that he could speak
(R. 432). She further testified that the doctor told her it would
be months before Lorenzo would recover his memory and speech (R.
431).
The doctor, however, testified that Mr. Bejarano had made a
phenomenal recovery (R. 483). While Lorenzo had a weakness in his
right arm and leg, he was able to use his arms, legs and head and
communicate, speak and respond (R. 483, 486-487).
The prosecutor called Mr. Bejarano as a witness to
demonstrate the circumstances of the shooting, but not to identify
Mr.Garcia as the person who shot him (R. 202). The prosecutor asked
Mr. Bejarano to identify himself and Ms. Villagerana (R. 202). Mr.
Bejarano was able to speak his name and say that Maria was his
- 5
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sister-in-law (R. 202). The state chose not to ask Mr. Bejarano any
other questions and considered him incompetent to testify about the
details of the shooting or to identify his assailant (R. 200-202)
even though the state's own witnesses established otherwise.
The State did not introduce a gun as evidence.

Noone else

who witnessed the incident identified Mr. Garcia at trial as the
person who shot Mr. Bejarano.

The State introduced no physical

evidence connecting Mr. Garcia to the shooting.
The jury convicted Mr. Garcia of two counts of Aggravated
Assault (R. 503). Defense counsel moved to arrest judgment in
accordance with Utah Code Ann. §77-35-23 on the grounds that the
testimony of Maria Villagerana was so incredible and inconclusive
that it was wholly unbelievable as a matter of law and that the
evidence presented was insufficient to sustain the conviction (R.
506).

The motion was denied (R. 508).
SUMMARY OF ARGUMENT
The numerous inconsistencies in the testimony of Maria

Villagerana, the only witness to identify Appellant as the person
who allegedly shot herself and Lorenzo Bejarano, when viewed as a
whole, coupled with the description of the shooting which defies the
laws of nature, renders her testimony so incredible, inconclusive
and inherently improbable that reasonable minds must have
entertained a reasonable doubt that Mr. Garcia committed the crime
of Aggravated Assault against either Maria Villagerana or Lorenzo
Bejarano.
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ARGUMENT
THE EVIDENCE PRESENTED IS INSUFFICIENT
TO SUPPORT APPELLANT'S CONVICTION FOR
AGGRAVATED ASSAULT AGAINST EITHER ALLEGED VICTIM
A jury convicted Mr. Garcia of two counts of Aggravated
Assault, a third degree felony in violation of Utah Code Ann.
§76-5-103 (1953 as amended) as charged in the information filed in
the case.

See Addendum A.

He now argues that the State produced

insufficient evidence to sustain a conviction as to either alleged
victim since the evidence presented was so incredible, inconclusive,
and inherently improbable that reasonable minds must have
entertained a reasonable doubt that Appellant committed the crimes
of Aggravated Assault.
To convict the Appellant of the crimes charged, the State
must produce evidence sufficient to prove beyond a reasonable doubt
each element of the crimes charged.

This standard for conviction in

criminal cases is set forth in Utah Code Ann. §76-1-501 (1953 as
amended):
A defendant in a criminal proceeding is presumed
to be innocent until each element of the offense
charged against him is proved beyond a reasonable
doubt. In absence of such proof, the defendant
shall be acquitted.
Utah Code Ann. §76-5-102 and §76-5-103 set forth statutory
requirements of the elements necessary to prove that an Aggravated
Assault has occurred.

See Addendum B.

While it is clearly not the function of this Court to
substitute its judgment for that of the jury, the Utah Supreme Court
has acknowledged on numerous occasions that it will reverse a jury's
conviction for lack of sufficient evidence when evidence taken in
- 7 -
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he light most favorable to the verdict "is sufficiently

inconclusive or inherently improbable that reasonable minds must
have entertained a reasonable doubt that the defendant committed the
crime of which he was convicted." [Citations omitted].
Petree, 659 P.2d 443, 444 (Utah 1983).

State v.

See also State v. Hill, 44

Utah Adv. Rep. 24 (1986) citing, State v. Dyer, 671 P.2d 142, 1489.
(Utah 1983); State v. Romero, 554 P.2d 216, 219 (Utah, 1976).
The test to be applied in determining whether insufficient
evidence exists to convict a defendant is "that the evidence must be
so improbable so as to make it completely unbelievable. . .".
v. Middlestadt, 579 P.2d 908, 909 (Utah 1978) c

State

When a witness1

testimony is "palpably incredible . . . and totally unbelievable"
the Court may reject it as a matter of law, and if there is no
sufficient remaining evidence, the conviction must be overturned.
People V. Brassfield, 652 P.2d 588, 592 (Colo. 1982).

"Completely

unbelievable" or "inherently improbable" includes testimony which is
contrary to physical facts and laws of nature.
638 P.2d 108 (Wash. App. 1982).

See State v. Hansen,

See also, Curtis v. Deatley, 663

P.2d 1089 (Idaho 1983).
A.

THE EVIDENCE SUPPORTING APPELLANT'S CONVICTION FOR
AGGRAVATED ASSAULT AGAINST LORENZO BEJARANO IS
INCONCLUSIVE AND INHERENTLY IMPROBABLE

In the present case, Appellant contends that the evidence
supporting the conviction for Aggravated Assault against Lorenzo
Bejarano was so incredible, inconclusive and inherently improbable
that the conviction must be overturned as a matter of law.
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The crux

of the state's case revolves around the testimony of Maria
Villagerana, since the State presented no evidence other than that
testimony linking Mr. Garcia to the shooting of Mr. Bejarano.
Ms. Villagerana is the only person who was at a party
attended by eight or more persons to testify that Appellant was the
person who shot Lorenzo Bejarano (R. 182-185).

While the State did

call Mr. Bejarano as a witness to demonstrate where he was standing
when the shooting occurred, the prosecution chose not to ask him any
questions other than his name and the identity of Maria Villagerana
(R. 200-202).

The prosecutor did not ask Mr. Bejarano if the person

who shot him was present in the courtroom and if so, to point him
out even though Mr. Bejarano had shown that he could walk to the
front of the courtroom, answer questions and follow instructions (R.
202).

The prosecution simply took the position that Mr. Bejarano

was incompetent to testify even though the state's own witnesses
established otherwise.
Elsa Bejarano, Lorenzo's wife, testified that he had spoken
to her while still hospitalized and had stated that Pedro shot him
(R. 425). Clearly, if Mr. Bejarano was able to speak with her and
identify his assailant while still in the hospital, he should be
able to do so two months later at trial.
In addition, Dr. Sorenson, the state's witness who treated
Mr. Bejarano established that Mr. Bejarano was capable of
testifying.

Dr. Sorenson testified that Mr. Bejarano had made

"phenomenal recovery" (R. 483). Mr. Bejarano's major remaining
difficulty according to Dr. Sorenson was a weakness in his right arm
and leg (R. 483). However, Lorenzo was able to understand what the
- 9 -

doctor told him, use his arms, legs and head, and communicate, speak
and respond (R. 486-487),

The state failed to establish that Mr.

Bejarano was incapable of testifying and its failure to do so or to
call Mr. Bejarano to the stand to identify his assailant left a
significant hole in its case.
In addition to its failure to call as a witness any person
other than Maria Villagerana who witnessed the shooting, the State
did not produce a gun or introduce any physical evidence linking Mr.
Garcia to the shooting.

The State presented a very weak case which

relied entirely on the testimony of Ms. Villagerana to establish
that she had been shot or otherwise assaulted, the circumstances
under which the shooting of Lorenzo Bejarano occurred, and to
identify Pedro Garcia as the person who shot the gun.
The testimony of Maria Villagerana, when viewed as whole
and in conjunction with the other evidence presented by the state
was so inconsistent and inconclusive that it was unbelievable as a
matter of law.

Ms. Villagerana acknowledged that she was very drunk

the night of the incident (R. 154, 294). She told the officers at
the scene two versions of how she arrived at the party.

She stated

that she had driven with a girlfriend in a car owned by the
girlfriend's mother (R. 301-302).

She also told officers that she

had ridden to the party in a cab with her brother-in-law, Lorenzo
Bejarano (R. 299-302).

At trial, she acknowledged that on the night

of the party she could not remember how she had gotten to the house
(R. 263).
She told several versions of what occurred after she exited
the bathroom at the party.

She told Officer Chard that she and Mr.
- 10 -

Garcia had a fight which Mr. Bejarano tried to stop.

According to

that story, when Mr. Bejarano intervened, Mr. Garcia pulled out a
gun and shot him (R. 399-401).
She told Officer MacArthur that Mr. Garcia and Mr. Bejarano
were fighting when she exited the bathroom, and that she tried to
intervene.

In this version, "Pedrito" grabbed her and held her

against a wall.

He then pulled out a pistol which went off when she

pushed it away.

The bullet struck Mr. Bejarano (R. 373-374).

In

another version, "Pedrito" grabbed her when she emerged from the
bathroom and the gun went off when two men struggled to take it away
from him (R. 268).
At trial, she told yet another version.

She testified that

Mr. Garcia grabbed her and held her against the wall when she exited
the bathroom, then shot at her after ten to fifteen minutes (R.
182-183).
Her testimony as to what occurred after Mr. Garcia grabbed
her is not believable.

She testified that he held her against the

wall ten to fifteen minutes with the gun pointed at her (R.
304-305).

She claimed noone said or did anything during that entire

period and that Mr. Garcia then, without provocation, fired a shot
at her (R. 304-305).

It is inconceivable that during a ten to

fifteen minute period, eight or more persons would watch a man hold
a gun to a woman's head without asking him to stop, put it away or
explain what he was doing.
Her testimony as to her own wound is inconclusive and
leaves a reasonable doubt as a matter of law as to whether she
sustained such a wound.

While she stated several times that Mr.
- 11 -

Garcia shot her, (R. 184-188, 395), she acknowledged later in her
testimony that she had not been shot at all (R. 350):
Q.
A.
Q.
A,
Q.

And you thought Pedro shot you?
I know he did.
You weren't shot were you?
No, but he shot my brother-in-law.
You weren't shot at all, were you?

A.

No, but it hit me almost.

Ms. Villagerana received no medical treatment for a wound.
She testified that a nurse wiped blood from her forehead and that
she has a scar as a result of the shooting, but received no further
medical treatment (R. 188-189).

The doctor who treated Mr. Bejarano

did not recall seeing a female with a forehead wound on the night of
the incident (R. 485-486)•

Had Ms. Villagerana sustained a gunshot

wound, especially one serious enough to leave a scar, a nurse or
doctor would have done more than wipe blood from her forehead.
Her description as to the actual shooting was
inconsistent.

At the preliminary hearing, she stated that Mr.

Bejarano was fifteen feet away, facing her, when the gun went off
(R. 291-292).

At trial, he was five feet away (R. 286-287).

She

also testified that the shooting was the first time she had heard a
gun fired even though earlier in her testimony she stated that she
watched a friend fire a bullet into the floor a week earlier (R.
299).
In addition to the many inconsistent and inconclusive
versions told by Ms. Villagerana, her testimony in which she
described the circumstances of the actual shooting is inherently
improbable because it is physically impossible for the shooting to
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occur as she described.

Ms. Villagerana testified that Mr. Garcia

had her pinned up against the wall with the gun pointing directly at
her forehead, approximately two inches away. (R. 184-185).
She testified that Mr. Bejarano was facing her,
approximately five feet to the side of her and Mr. Garcia (R. 286).
She testified that Mr. Garcia pointed the gun directly at her face
and pulled the trigger. (R. 298). She claimed that she moved back
at the moment Mr. Garcia pulled the trigger, thus only sustaining a
grazing wound along the top of her forehead.

(R. 298). She

testified that this same bullet struck her brother-in-law in the
head.

(R. 299).
The doctor that treated Mr. Bejarano for the bullet wound

to his head testified that the bullet entered into the back of his
head at a downward angle as if fired from above Mr. Bejarano.
489-490).

(R.

Yet, according to the testimony of Ms. Villagerana, Mr.

Bejarano was facing the appellant at a ninety degree angle
approximately five feet away at the time the shot was fired (R.
297).

In order for Ms. Villagerana's testimony to be true, the

bullet would have to travel at a ninety degree angle, stop, loop
around to the back of Mr. Bejarano and strike him in the head at a
downward angle.

Even though there was testimony from a firearms

expert that bullets can travel in strange paths if deflected (R.
471), there was no evidence introduced that the bullet was in fact
deflected and the path that the bullet would have had to have taken
to conform with Ms. Villagerana's description defies the laws of
nature.
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The State's own witnesses did not believe Ms. Villageranafs
story.

Officer MacArthur, a police officer with ten years of

experience, wondered if she were telling the truth when he
questioned her the night of the incident (R. 367). He did not feel
good about what she told him (R. 382).
None of the officers believed she had been shot (R.
396-409).
Mr. Garcia contends that all of the inconsistencies viewed
together, coupled with a description of the shooting which defies
the laws of nature, render Maria Villagerana's testimony
inconclusive and unbelievable as a matter of law.

Ms. Villagerana1s

testimony was so incredible and inherently improbable that
reasonable minds must have entertained a reasonable doubt as to
whether Mr. Garcia shot Mr. Bejarano and the circumstances under
which Mr. Bejarano was shot.

Thus* the Petree standard is met and

the jury verdict must be overturned.

For this reason, Mr. Garcia

asks that this Court reverse his conviction of Aggravated Assault
against Mr. Bejarano and remand the case to the District Court for
dismissal.
B. THE EVIDENCE SUPPORTING APPELLANT'S CONVICTION
FOR AGGRAVATED ASSAULT AGAINST MARIA VILLAGERANA IS
WHOLLY UNBELIEVABLE AS A MATTER OF LAW
As previously outlined, Maria Villagerana's testimony when
viewed as a whole and in conjunction with the other evidence, is so
riddled with inconsistencies and differing versions as to be totally
unbelievable as a matter of law.

Maria told several versions as to

how she arrived at the party and the details of the shooting.
- 14 -

The

evidence as to any injury to her or any involvement in the incident
other than as a person present at the party is wholly inconclusive
and therefore, as a matter of law, the conviction must be reversed.
The evidence fails to establish that Maria Villagerana was
shot.

As previously outlined, her testimony on that subject is

inconclusive since she ultimately admitted that she was not shot at
all (R. 350). In addition, even though she was at a hospital, she
received no medical treatment for a wound that she claimed was
serious enough to leave a scar (R. 189-190).
The officers did not believe she had been shot. (R.
390-392, 396, 409). She never informed Officer MacArthur that she
had been shot; she did however inform him that Mr. Bejarano had been
shot (R. 371-372, 375). Officer MacArthur did not remember seeing
any evidence that she had been shot. Officer Chard examined her
wound and "it didn't appear to be anything anywhere close to a shot
of any sort." (R. 395-396)

Officer Longson did not see anything

resembling a bullet wound on Ms. Villagerana (R. 409).
The versions she told various officers at the scene
indicated Mr. Bejarano had been shot.

In none of the versions did

she tell an officer that Mr. Garcia pointed a gun at her and shot
her, as she testified at trial (R. 371-372, 395-396, 409).
When the evidence is viewed as a whole, it is clear that
reasonable minds must have entertained a reasonable doubt that Ms.
Villagerana was in fact shot. While one can be assaulted without
sustaining a gunshot wound, Ms. Villagerana's testimony that she was
the victim of an aggravated assault is tied inextricably to her
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testimony that she was shot.

The only evidence suggesting that an

assault occurred on Ms. Villagerana and that Mr. Garcia committed
that assault is her own testimony.

Since that testimony was wholly

inconsistent, inconclusive and unbelievable as a matter of law and
no other evidence linking Mr. Garcia exists, the conviction for
Aggravated Assault on Maria Villagerana must be reversed.
CONCLUSION
For the foregoing reasons, the Appellant, Pedro Pena
Garcia, requests that this Court reverse his conviction of two
counts of Aggravated Assault and remand his case to the lower court
for dismissal of the charges.
Respectfully submitted this

//

day of March, 1987.
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ADDENDUM A
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// >'• K
Phone: (801) 363-7900
lj j K,

^^:^m^i\.%Q:0:

P&T?m^3-^
IN THE FIFTH CIRCUIT COURT, SALT LAKE^DEPARTMENT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
THE STATE OF UTAH,

Screened by:
Assigned to:

Plaintiff,

MJ CHRISTENSEN
MJ CHRISTENSEN

W
BAIL

$15,000.00

INEORMATXON
PEDRO PENA

GARCIA(VOB

05/19/60,
Criminal No,

Defendant(s).

86 000 T? 73) p 5

The undersigned Det. J. Johnson - SLCPD under oath states on
information and belief that the defendant(s) committed the crimes of:
COUNT I
AGGRAVATED ASSAULT, a Third Degree Felony, at 332 Herbert, in Salt
Lake County, State of Utah, on or about Februqry 7, 1986, in
violation of Title 76, Chapter 5, Section 103, Utah Code
Annotated 1953, as amended, in that the defendant, PEDRO
PENA GARCIA, a party
to the offense, assaulted Maria
Villagerana, by threatening to do bodily injury to Maria
Viilagerana accompanied by a show of immediate force or
violence by the use of a deadly weapon, to-wit: a gun;
COUNT II
AGGRAVATED ASSAULT, a Third Degree Felony, at 332 Herbert, in
*.* Salt
^-.u
Lake County, State of Utah, on or about Februqry 7, 1986, in
violation of Title 76, Chapter 5, Section 103, Utah Code
Annotated 1953, as amended, in that the defendant, PEDRO
PENA GARCIA, a party to the offense, assaulted Maria
Villagerana, by threatening to do bodily injury to Lorenzo
Bejarano accompanied
by a show of immediate force or
violence by the use of a deadly weapon, to-wit: a gun;
(Continued on page Two)
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THIS INFORMATION
WITNESSES:

IS BASED ON EVIDENCE OBTAINED

FROM THE

FOLLOWING

J, Johnson
McARthur
L. Burgon
J. Longson
Lorenzo Bejarano
Maria Vellagerana
Estaban Rodrizues
Dr. Bruce Sorenson
Piouzek
PROBABLE CAUSE STATEMENT:
On February
7, 1985 defendant
while
beating
a Maria
Villagerana, discharged a firearm, the bullet of which struck L.
Bejarano in the head. Defendant had been threatening Villegerana at
time of struggle for gun and discharged.

ADDENDUM B

76-5-102. Assault.—(1) Assault is:
(a) An attempt, with unlawful force or violence, to do bodily injury
to another; or
(b) A threat, accompanied by a show of immediate force or violence,
to do bodily injury to another.
(2) Assault is a class B misdemeanor.
History: 0. 1953, 76-5-102, enacted by
L. 1974, ch. 32, § 38.
im , ^ ^
Compiler's Notes.
Laws 1974, en. 32, § 38 repealed old sec-

tion 76-5-102 (C. 1953, 76-5-102, enacted
by L. 1973, ch. 196, §76-5-102), relating
to assault, and enacted a new section
76-5-102.

76-5-103. Aggravated assault.—(1) A person commits aggravated assault if he commits assault as defined 5n section 76-5-102 and:
(a) He intentionally causes serious bodily injury to another; or
(b) He uses a deadly weapon or such means or force likely to produce
death or serious bodily injury.
(2) Aggravated assault is a felony of the third degree.
History: 0. 1953, 76-5-103, enacted by
in 1973, dx. 196, §76-5-103; L. 1974, ca, 32,
§ 10.
Compiler's Notes.
The 1974 amendment corrected an ermnftons reference in subsec. (1) to section

76-5-101 by substituting "76-5-102" therefor; inserted "intentionally" in subd. (1)
(a); added "or such means or force likely
to produce death or serious bodily inj u r y » t o s u b d . ( 1 ) ( b ) . a n d d e i e ted from
the end of subsec. (2) "except: (a) Where
it is committed by a prisoner, in which

